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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

:

Plaintiff/Appellee, :
v.

:

Case No. 940674-CA

JEFFREY DEE ALMY,

:

Priority No. 2

Defendant/Appellant.:
BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a conviction for possession of a
controlled substance, a third degree felony, in violation of Utah
Code Ann. § 58-37-8 (2) (a) (i) (1994).

This Court has jurisdiction

over the appeal pursuant to Utah Code Ann. § 78-2a-3(2) (f) (1994) .
STATEMENT OF THE ISSUES ON APPEAL AND
STANDARD OF APPELLATE REVIEW
1.

Did the officer have reasonable suspicion to detain

defendant where he observed defendant, close to midnight, rummaging
through a large garbage Dumpster located behind a closed store,
clearly posted with "No Trespassing" and "No Scavenging" signs?
11

[W] hether a particular set of facts gives rise to reasonable

suspicion

is

a

determination

of

nondeferentially for correctness."
939 (Utah 1994).

law

and

is

reviewable

State v. Pena, 869 P.2d 932,

This standard, however, "conveys a measure of

discretion to the trial judge."

Id.

While the reviewing court's

examination will fall short of a de novo review, it must still be
sufficient "to assure that the purposes of the reasonable-suspicion
requirement are served."

Id.

2.

Was the scope of defendant's detention reasonably related

to the circumstances that justified the initial interference?
The standard of review articulated in State v. Pena, above,
also applies to this issue.
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Utah Code Ann. § 77-7-15 (1994), governing the authority of
police officers to stop and questions suspects, provides:
A police officer may stop any person in a
public place when he has reasonable suspicion
to believe he has committed or is in the act
of committing or is attempting to commit a
public offense and may demand his name,
address and an explanation of his actions.
STATEMENT OF THE CASE
Defendant was charged with one count of possession of a
controlled substance, methamphetamine, in violation of Utah Code
Ann. § 58-37-8(2) (a) (i) (1994) (R. 6-7) . He filed a one-paragraph
motion to suppress on the grounds that he "was detained without
reasonable suspicion to believe he had committed or was committing
or was attempting to commit a public offense" (R. 17) .

After a

hearing on the matter, which encompassed consideration of the scope
of the detention as well as the propriety of the initial stop, the
trial court denied the motion (R. 38-40) . Defendant then entered
a conditional guilty plea, pursuant to State v. Sery, 758 P.2d 935
(Utah App. 1988) (R. 41-47).

He subsequently filed this timely

appeal (R. 63).
STATEMENT OF THE FACTS
While on patrol near midnight on December 14, 1993, Deputy
Sheriff Cory Latham observed two individuals standing in a large
2

Dumpster

normally

used

by

discarded items (R. 75-76) -1

an adjacent

secondhand

store

for

Nearby, posted on the wall of the

store, were four large "No Trespassing11 and "No Scavenging" signs
(R. 76).
Officer Latham asked the two men to step out of the Dumpster
and to produce identification. After defendant presented him with
a Utah driver's license, the officer radioed dispatch for a
warrants check (R. 81-82, 97). Dispatch indicated that defendant
had an outstanding arrest warrant for retail theft, and Officer
Latham arrested him (R. 82).
Defendant was then booked into the Salt Lake County jail.

In

the course of searching defendant pursuant to his arrest, a jail
officer found a tube in defendant's jacket pocket and a flat metal
box

in

the

pocket

of

defendant's

methamphetamine (R. 97-99).

jeans.

Both

contained

Defendant was subsequently charged

with one count of possession of a controlled substance (R. 6-7).
Defendant filed a motion to suppress the methamphetamine,
presumably as the fruit of an unlawful search.

Specifically, he

argued that Officer Latham lacked reasonable suspicion to believe
that defendant was engaged in unlawful activity, thus rendering the
initial detention improper (R. 17). Further, at the suppression
hearing, he argued that even if the initial stop was proper, the
act of radioing dispatch for a warrants check unreasonably extended

1

Defendant and his companion were apparently engaged in
"Dumpster diving." For a practitioner's detailed description of
this pursuit and its ramifications, see addendum A.
3

the scope of the detention because "the warrants check had nothing
to do with investigating a criminal trespass" (R. Ill).
The trial court denied defendant's suppression motion and
entered written findings of fact and conclusions of law (R. 38-40
or addendum B).

Defendant then entered a conditional guilty plea,

from which he now appeals on the same grounds raised in his
suppression motion.
SUMMARY OF ARGUMENT
For a seizure to be constitutionally reasonable, it must be
both justified at its inception and reasonably related in scope to
the circumstances that rendered it proper in the first place.

In

this case, both requirements have been met.
First, the detention of defendant was based on reasonable
suspicion.

The officer who testified at the suppression hearing

both articulated his suspicion and identified the facts on which it
was based, including seeing defendant standing in a Dumpster behind
a closed business near midnight and seeing four posted signs
stating "No Trespassing" and "No Scavenging."
facts,

the

committing

officer

reasonably

a criminal

suspected

that

Based on these
defendant

was

trespass violation and was, therefore,

justified in detaining him.
Second, the scope of the detention was proper.

While the

officer ran a warrants check on defendant, he did so in the course
of investigating his suspicion that defendant had committed a
criminal trespass.

By defendant's own admission, the duration of

the detention was not at issue. Because the warrants check was run
4

within the time frame reasonably necessary to investigate the
criminal wrongdoing, this Court should affirm the trial court's
determination that the scope of detention was proper.
ARGUMENT
POINT ONE
THE OFFICER HAD REASONABLE SUSPICION TO DETAIN
DEFENDANT
WHERE
HE
OBSERVED
DEFENDANT
RUMMAGING THROUGH A LARGE GARBAGE DUMPSTER
BEHIND A STORE LATE AT NIGHT, WHERE "NO
TRESPASSING" AND "NO SCAVENGING" SIGNS WERE
CLEARLY POSTED, AND WHERE THERE HAD BEEN A
HISTORY OF COMPLAINTS FROM ADJACENT APARTMENT
DWELLERS ABOUT SUCH ACTIVITY
The crux of defendant's first argument is that the officer was
not justified in detaining defendant because the activity in which
defendant was engaged was legally

insufficient

to support a

criminal trespass conviction (Br. of App. at 16) . By so framing
the issue, defendant has misconstrued the test for determining
whether a seizure is reasonable within the limits set by the Fourth
Amendment.
The fatal flaw in defendant's reasoning is his outcome-based
approach. The trial court recognized this analytical error at the
suppression hearing:
It seems to me that what we're talking about,
here, is not whether the state could make a
case for criminal trespass. I suppose that's
a jury issue. But whether or not this police
officer had good reason to believe, which is a
totally different standard, that a crime had
been or was being committed, consistent with
his indication that the crime he believed to
be at issue was criminal trespass.
(R. 108-09).

Defendant agreed that an officer could detain a

person when he had reasonable suspicion of criminal activity and
5

then argued that the evidence was insufficient to support even a
reasonable suspicion determination (R. 109) . On appeal, defendant
seems to have abandoned his earlier recognition that reasonable
suspicion should be the focus of his analysis and has instead reembraced the legal sufficiency argument rejected by the trial
court.2
The proper test for determining whether the officer was
justified in initially detaining defendant is whether the detention
was based on reasonable, articulable suspicion "based on objective
facts suggesting that the individual may be involved in criminal
activity."

State v. Menke, 787 P.2d 537, 541 (Utah App. 1990);

accord State v. Truiillo. 739 P.2d 85, 88 (Utah App. 1987); State
v. Caroena, 714 P.2d 674, 675 (Utah 1986); State v. Swaniaan, 699
P.2d 718, 719 (Utah 1985) . And, if reasonable suspicion exists,
the officer

"has not

only the

right

but

the duty to make

observations and investigations to determine whether the law is
being violated; and if so, to take such measures as are necessary
in the enforcement of the law."

State v. Whittenback, 621 P.2d

103, 105 (Utah 1980) (quoting State v. Folkes, 565 P.2d 1125, 1127
(Utah), cert, denied, 434 U.S. 971 (1977)).
2

Defendant's focus on the legal sufficiency of the facts to
support a criminal trespass conviction would render all
investigatory detentions that failed to result in criminal
convictions unlawful. Plainly, such an approach would contravene
the basic investigatory and protective functions of police
officers, rendering their value to society negligible in many
instances.
For example, pursuant to defendant's analysis, an
officer would not be able to investigate an intruder who was
rooting around in an automobile in a darkened parking lot, for fear
that the "intruder" would turn out to be the vehicle owner merely
searching for his keys, misplaced in the dark.
6

The officer in this case both articulated his suspicion and
identified the facts on which it was based.

He testified that he

was on patrol near midnight and that the store adjacent to the
Dumpster was closed.

He testified that he saw defendant and

another individual standing in the Dumpster. He testified that he
believed people were not allowed in the Dumpster because four large
signs, stating "No Trespassing" and "No Scavenging," were posted on
the nearby wall of the store.

In addition, because this area was

part of his regular patrol, he was aware of numerous complaints
about scavenging from residents of an apartment building located
directly behind the store (R. 75-77).

Based on these facts, the

officer reasonably suspected that defendant was violating the
criminal trespass law (R. 80).
Under the facts of this case, nothing more was required to
justify the officer's seizure of defendant, and the trial court so
ruled:

"I find there was a reasonable suspicion on the police

officer's part, and that he was a credible witness on this point,
that a crime was occurring, that that gave him, then, the basis to
seize the person" (R. 122).3
ultimately

result

in a

Whether defendant's activity might

conviction

for

criminal

trespass

is

irrelevant to the trial court's reasonable suspicion determination.
Giving proper deference to the trial court's determination, this

3

The trial court's determination was also reflected in its
written findings of fact and conclusions of law. Conclusion of law
#3 states: "The detention was justified because the deputy
personally observed the defendant committing a trespass violation"
(R. 39 or addendum B ) .
7

Court should affirm the propriety of the initial detention as a
matter of law.
POINT TWO
THE OFFICER'S ACT OF RUNNING A WARRANTS CHECK
ON DEFENDANT DID NOT IMPERMISSIBLY EXTEND THE
SCOPE OF THE ORIGINAL DETENTION
When a police officer justifiably stops a citizen, both the
length and scope of the resulting detention "must be 'strictly tied
to

and

justified

by'

the

circumstances

which

rendered

its

initiation permissible. " State v. Johnson, 805 P.2d 761, 763 (Utah
1991) (quoting Terry v. Ohio, 392 U.S. 1, 19-20 (1968)).
In this case, defendant does not argue that the length of the
stop was excessive.

The trial court specifically inquired about

the limits of defendant's argument at the suppression hearing:
So you're not saying that it was excessive in
length.
In other words, you're not saying
that the mere calling to do a warrants check
extended this in terms of the timing to an
excessive length, as I understand your
argument. Certainly the facts do not support
that. You're saying that the calling, or the
doing the warrants check, extended the scope.
Is that what you're saying?
(R. 113-14) . Defendant responded unequivocally: "I am, Your Honor"
(R. 114).
Defendant, then, is asserting only that the officer's act of
running a warrants check was not reasonably related in scope to the
initial stop of defendant on suspicion of criminal trespass.

He

argues that this act was improper because the warrants check was
unrelated to the investigation for criminal trespass (Br. of App.
at 18-19).
8

The United States Supreme Court has provided guidance on the
permissible scope of detention in the context of running a warrants
check during an investigatory stop.

In Michigan v. Summers, 452

U.S. 692 (1981), the Court observed that an officer should be
permitted to "'communicate with others, either police or private
citizens, in an effort

to verify

the

explanation

tendered or to

confirm the identification or determine whether a person of that
identity is otherwise wanted.'"

Id. at 700 n.12 (quoting 3 W.

LaFave, Search and Seizure § 9.2, pp. 36-37 (1978)).

Such an

investigative method would not be "inherently objectionable" unless
it rendered the detention "unduly long" or involved moving the
suspect to another location.

Id.

A warrants check, in actuality, is nothing more than a
variation of one police officer communicating with another.
simply

a

computerized

means

of

checking

within

the

It is
police

department to ascertain whether any valid judicial orders are
outstanding. Whether the officer talks to a co-worker who manually
reviews records or whether the officer talks to a dispatcher who
enters

the

difference.

information

into

a

computer

makes

no

analytical

Cf. State v. Robinson, 797 P.2d 431 (Utah App. 1990)

(officer conducting a routine traffic stop may conduct a computer
check). As long as the communication does not impermissibly extend
the

detention,

it

should

not

run

afoul

of

constitutional

constraints.
Several Utah cases have endorsed this view.

See State v.

Lopez, 873 P.2d 1127, 1133 (Utah 1994) (recognizing that Michigan
9

v. Summers "suggests that a warrants check during an investigatory
detention would not violate the Fourth Amendment"); State v.
Fiaueroa-Solorio, 830 P.2d at 280 (relying on language in Michigan
v. Summers to hold that a warrants check during a traffic detention
is permissible so long as it does not unduly extend the detention
beyond the original purpose of the stop); State v. Chapman, 841
P.2d 725, 729 (Utah App. 1992) (Orme, J., dissenting) (concurring
with

the majority

that

"the

officer

was

also

justified

in

performing a warrants check" to find out if defendant was otherwise
wanted, so long as the detention was not unduly long).
Of the Utah cases citing the principle articulated in Michigan
v. Summers, State v. Figueroa-Solorio provides a fact pattern most
closely analogous to this case.

In that case, this Court held

that "running a warrants check in the course of a traffic stop is
permissible, so long as it does not significantly extend the period
of detention beyond that reasonably necessary to effectuate the
original purpose of the stop." State v. Figueroa-Solorio, 830 P.2d
276,

280

(Utah App. 1992) .

In Figueroa-Solorio, two police

officers stopped defendant for jaywalking and then, when he entered
a parked car, asked him for identification. Defendant replied that
he had none and wrote his name in one officer's notebook.

The

officer then found defendant's name in a warrants book in his
patrol car, verifying the existence of the warrant with a computer
check.
Defendant

The
was

entire

detention

arrested,

and

lasted

a

10

two

subsequent

to

three minutes.

search

revealed

a

controlled substance on his person. Figueroa-Solorio, 830 P.2d at
277.
As to the scope of the detentions, no significant analytical
distinction exists between Fiaueroa-Solorio and this case.4

At

their cores, both cases turn on whether the officer was justified
in running a warrants check without any further evidence of
criminal activity beyond the initial suspicion under circumstances
in which the duration of the stop is not at issue.

In both cases,

where the original detention was based on reasonable suspicion and
where the duration of the stop was not rendered unduly long by the
warrants check, the result should be the same.

Accord State v.

Chapman, 841 P.2d at 727-28, 729-30 (warrants check found not to
exceed the scope of a detention based on reasonable suspicion that
defendant

was

trespassing

on

school

grounds;

dissent

also

recognizes rule of Figueroa-Solorio).
In this case, as in both Figueroa-Solorio and Chapman. the
warrants check was run for one of the purposes articulated in
Michigan v. Summers, to determine whether defendant was "otherwise
wanted."

To discount such a purpose, which is well within the

4

Defendant tries to articulate an analytical distinction
between the misdemeanor classification of jaywalking and the
infraction classification of criminal trespass.
Such a
distinction, however, makes no analytical difference to the scopeof-detention issue. When a police officer justifiably stops an
individual, the classification of the underlying offense has no
relationship to the scope of the detention. Similarly, defendant's
argument that "[t]he public interest is not advanced by seizing the
downtrodden," while perhaps of sociological interest, is irrelevant
to the analysis of the scope of the stop (See Br. of App. at 20).
11

ambit of lawful police activity, would undercut important societal
interests.
First, society has a strong interest in enforcing its judicial
process.

In analyzing the constitutional impact of a warrants

check on the scope of a traffic stop detention, the Utah Supreme
Court observed:
On one hand, the impact of a warrants check on
the scope of detention is minimal because
"computerized data storage renders the time
for a records check negligible." State v.
Ybarra, 751 P.2d 591, 592 (Ariz. App. 1987).
On the other hand, the governmental interest
in arresting citizens who have outstanding
warrants is substantial. Storm v. State, 736
P.2d 1000, 1001-02 (Okla. Crim. App. 1987).
State v. Lopez, 873 P.2d at 1133 (parallel citation omitted).

The

essential purpose of filing arrest warrants with the police is to
provide the police with the information necessary to connect the
underlying judicial order with the person at whom it is directed.
If officers could not check their own records for outstanding
warrants when confronted with individuals suspected of criminal
wrongdoing, outstanding judicial orders would rarely be enforced.
Second, running a warrants check on an individual seized on
reasonable suspicion of criminal wrongdoing does not impinge on any
of that individual's cognizable rights. Certainly, one who commits
a crime cannot successfully assert an expectation of privacy from
the police in his or her police record. See Nilson v. Lavton City,
1995 U.S. Lexis 137

(10th Cir. 1995)

(criminal activity not

protected by the right to privacy); Scheetz v. The Morning Call,
Inc. , 946 F.2d 202, 207 (3rd Cir. 1991), cert. denied 112 S.Ct.
12

1171

(1992)

(information contained in police reports does not

implicate the right to privacy).

Furthermore, had the officer

momentarily released defendant after examining his identification
or issuing a citation, he could have immediately run a warrants
check, and then seized him again with impunity just moments later.
As a practical matter, such a proceeding would offer defendant no
more constitutional protection than running the warrants check
within the time frame necessary

to investigate the criminal

trespass.5 And finally, since a police officer is permitted to run
a warrants check on any citizen walking down the street, to
preclude him from doing so on an individual suspected of criminal
wrongdoing

would

offer

a

criminal

suspect

insulation

from

outstanding judicial warrants not available to ordinary, lawabiding citizens.
The trial

court, in determining

that

the scope of the

detention in this case was proper, ruled:
The detention of the defendant by deputy
Latham was reasonable, short in duration and
limited in scope, and for a limited purpose
and intrusion, to allow the deputies to run a
warrants check on the defendant [and it] did
not significantly extend the period of
5

Defendant relies on a Ninth Circuit case for the
proposition that running a warrants check is outside the scope of
detention in a jaywalking case (Br. of App. at 16-17) . In that
case, however, the officer first issued a citation to defendant and
then continued to detain him in order to run a warrants check. See
United States v. Luckett, 484 F.2d 89 (9th Cir. 1973).
In
contrast, here the officer ran the warrants check during the time
necessary to investigate his suspicion of criminal trespass. That
the officer did not ultimately cite defendant for the trespass
violation is not significant in light of the outstanding warrant
for defendant's arrest. See State v. Ficrueroa-Solorio, 830 P.2d at
281.
13

detention beyond that which was reasonably
necessary to effect the arrest of the
defendant or the issuance of a citation.
(R. 39 or addendum B) .6

This conclusion is well-supported by

record evidence that the officer ran the warrants check in the
course of determining whether or not to cite defendant for criminal
trespass (R. 92-94). In addition, defendant conceded and the trial
court concluded that the warrants check was made within a time
frame reasonably associated with the necessary investigation and
detention for criminal trespass (R. 113-14, 115, 122). Under these
circumstances, where the warrants check was run on the person
reasonably suspected of criminal activity, within a time frame
necessary to investigate that criminal activity, this Court should
affirm the trial court's conclusion that the scope of detention was
proper.
CONCLUSION
For the reasons stated, this Court should affirm the trial
court's denial of defendant's motion to suppress.
ORAL ARGUMENT
Because of the fact-sensitive nature of search and seizure
issues

and

the

complexity

of

law relevant

to the

scope of

detention, the State believes that oral argument will significantly
aid ~~in the judicial decision-making process.

Utah R. App. P.

29(a)(3) (1995).
6

Defendant argues that detaining defendant in order to
arrest him for an infraction would be improper and that, therefore,
the court's ruling is erroneous (Br. of App. at 17). Defendant,
however, ignores the alternative language, "or the issuance of a
citation," which plainly would apply to an infraction.
14
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ADDENDA

ADDENDUM A

Seven

On Dumpster
Diving
This diopter was composed while
the author was homeless. The
present tense has been preserved.

T
X—/ong before I began Dumpster diving I was impressed
with Dumpsters, enough so that I wrote the MerriamWebster research service to discover what I could about the
word Dumpster. I learned from them that it is a proprietary
word belonging to the Dempster Dumpster company. Since
then I have dutifully capitalized the word, although it was
lowercased in almost all the citations Merriam-Webster photocopied for me. Dempster's word is too apt. I have never
heard these things called anything but Dumpsters. I do not
know anyone who knows the generic name for these objects.
From time to time I have heard a wino or hobo give some
corrupted credit to the original and call them Dipsy Dumpsters.
I began Dumpster diving about a year before I became
homeless.
I prefer the word scavenging and use the word scrounging
when I mean to be obscure. I have heard people, evidently
meaning to be polite, use the word foraging, but I prefer to
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reserve that word for gathering nuts and berries and such,
which 1 do also according to the season and the opportunity.
Dumpster diving seems to me to be a little too cute and, in my
case, inaccurate because I lack the athletic ability to lower
myself into the Dumpsters as the true divers do, much to
their increased profit.
I like the frankness of the word scavenging, which I can
hardly think of without picturing a big black snail on an
aquarium wall. I live from the refuse of others. I am a scavenger. I think it a sound and honorable niche, although if I
could I would naturally prefer to live the comfortable consumer life, perhaps—and only perhaps—as a slightly less
wasteful consumer, owing to what I have learned as a scavenger.
While Lizbeth and I were still living in the shack on Avenue B as my savings ran out, I put almost all my sporadic
income into rent. The necessities of daily life I began to extract from Dumpsters. Yes, we ate from them. Except for
jeans, all my clothes came from Dumpsters. Boom boxes,
candles, bedding, toilet paper, a virgin male love doll, medicine, books, a typewriter, dishes, furnishings, and change,
sometimes amounting to many dollars—I acquired many
things from the Dumpsters.
I have learned much as a scavenger. I mean to put some of
what I have learned down here, beginning with the practical
art of Dumpster diving and proceeding to the abstract.
What is safe to eat?
After all, the finding of objects is becoming something of
an urban art. Even respectable employed people will sometimes find something tempting sticking out of a Dumpster or
standing beside one. Quite a number of people, not all of
them of the bohemian type, are willing to brag that they
found this or that piece in the trash. But eating from Dumpsters is what separates the dilettanti from the professionals.
Eating safely from the Dumpsters involves three principles:
using the senses and common sense to evaluate the condition

of the found materials, knowing the Dumpsters of a given
area and checking them regularly, and seeking always to answer the question "Why was this discarded?"
Perhaps everyone who has a kitchen and a regular supply
of groceries has, at one time or another, made a sandwich and
eaten half of it before discovering mold on the bread or got
a mouthful of milk before realizing the milk had turned.
Nothing of the sort is likely to happen to a Dumpster diver
because he is constantly reminded that most food is discarded
for a reason. Yet a lot of perfectly good food can be found in
Dumpsters.
Canned goods, for example, turn up fairly often in the
Dumpsters I frequent. All except the most phobic people
would be willing to eat from a can, even if it came from a
Dumpster. Canned goods are among the safest of foods to be
found in Dumpsters but are not utterly foolproof.
Although very rare with modern canning methods, botulism is a possibility. Most other forms of food poisoning
seldom do lasting harm to a healthy person, but botulism is
almost certainly fatal and often the first symptom is death.
Except for carbonated beverages, all canned goods should
contain a slight vacuum and suck air when first punctured.
Bulging, rusty, and dented cans and cans that spew when
punctured should be avoided, especially when the contents
are not very acidic or syrupy.
Heat can break down the botulin, but this requires much
more cooking than most people do to canned goods. To the
extent that botulism occurs at all, of course, it can occur in
cans on pantry shelves as well as in cans from Dumpsters.
Need I say that home-canned goods are simply too risky to
be recommended.
From time to time one of my companions, aware of the
source of my provisions, will ask, "Do you think these crackers are really safe to eat?'* For some reason it is most often the
crackers they ask about.
This question has always made me angry. Of course I
would not offer my companion anything I had doubts about.
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But more than that, I wonder why he cannot evaluate the
condition of the crackers for himself. I have no special knowledge and I have been wrong before. Since he knows where
the food comes from, it seems to me he ought to assume
some of the responsibility for deciding what he will put in his
mouth. For myself 1 have few qualms about dry foods such
as crackers, cookies, cereal, chips, and pasta if they are free of
visible contaminates and still dry and crisp. Most often such
things are found in the original packaging, which is not so
much a positive sign as it is the absence of a negative one.
Raw fruits and vegetables with intact skins seem perfectly
safe to me, excluding of course the obviously rotten. Many
are discarded for minor imperfections that can be pared away.
Leafy vegetables, grapes, cauliflower, broccoli, and similar
things may be contaminated by liquids and may be impractical to wash.
Candy, especially hard candy, is usually safe if it has not
drawn ants. Chocolate is often discarded only because it has
become discolored as the cocoa butter de-emulsified. Candying, after all, is one method of food preservation because
pathogens do not like very sugary substances.
All of these foods might be found in any Dumpster and
can be evaluated with some confidence largely on the basis of
appearance. Beyond these are foods that cannot be correctly
evaluated without additional information.
I began scavenging by pulling pizzas out of the Dumpster
behind a pizza delivery shop. In general, prepared food requires caution, but in this case 1 knew when the shop closed
and went to the Dumpster as soon *s the last of the help left.
Such shops often get prank orders; both the orders and the
products made to fill them are called bogus. Because help
seldom stays long at these places, pizzas are often made with
the wrong topping, refused on delivery for being cold, or
baked incorrectly. The products to be discarded are boxed up
because inventory is kept by counting boxes: A boxed pizza
can be written off; an unboxed pizza does not exist.
I never placed a bogus order to increase the supply of
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pizzas and I believe no one else was scavenging in this Dumpster. But the people in the shop became suspicious and began
to retain their garbage in the shop overnight. While it lasted
I had a steady supply of fresh, sometimes warm pizza. Because I knew the Dumpster I knew the source of the pizza,
and because I visited the Dumpster regularly I knew what
was fresh and what was yesterday's.
The area I frequent is inhabited by many affluent college
students. I am not here by chance; the Dumpsters in this area
are very rich. Students throw out many good things, including food. In particular they tend to throw everything out
when they move at the end of a semester, before and after
breaks, and around midterm, when many of them despair of
college. So I find it advantageous to keep an eye on the
academic calendar.
Students throw food away around breaks because they do
not know whether it has spoiled or will spoil before they
return. A typical discard is a halfjar of peanut butter. In fact,
nonorganic peanut butter does not require refrigeration and
is unlikely to spoil in any reasonable time. The student does
not know that, and since it is Daddy's money, the student
decides not to take a chance. Opened containers require caution and some attention to the question. "Why was this discarded?" But in the case of discards from student apartments,
the answer may be that the item was thrown out through
carelessness, ignorance, or wastefulness. This can sometimes
be deduced when the item is found with many others, including some that are obviously perfectly good.
Some students, and others, approach defrosting a freezer
by chucking out the whole lot. Not only do the circumstances of such a find tell the story, but also the mass of
frozen goods stays cold for a long time and items may be
found still frozen or freshly thawed.
Yogurt, cheese, and sour cream are items that are often
thrown out while they are still good. Occasionally I find a
cheese with a spot of mold, which of course I just pare off,
and because it is obvious why such a cheese was discarded, I

treat it with less suspicion than an apparently perfect cheese
found in similar circumstances. Yogurt is often discarded,
still sealed, only because the expiration date on the carton had
passed. This is one of my favorite finds because yogurt will
keep for several days, even in warm weather.
Students throw out canned goods and staples at the end of
semesters and when they give up college at midterm. Drugs,
pornography, spirits, and the like are often discarded when
parents are expected—Dad's Day, for example. And spirits
also turn up after big party weekends, presumably discarded
by the. newly reformed. Wine and spirits, of course, keep
perfectly well even once opened, but the same cannot be said
of beer.
My test for carbonated soft drinks is whether they still fizz
vigorously. Many juices or other beverages are too acidic or
too syrupy to cause much concern, provided they are not
visibly contaminated. I have discovered nasty molds in vegetable juices, even when the product was found under its
original seal; I recommend that such products be decanted
slowly into a clear glass. Liquids always require some care.
One hot day I found a large jug of Pat O'Brien's Hurricane
mix. The jug had been opened but was still ice cold. I drank
three large glasses before it became apparent to me that someone had added the rum to the mix, and not a little rum. I
never tasted the rum, and by the time I began to feel the
effects I had already ingested a very large quantity of the
beverage. Some divers would have considered this a boon,
but being suddenly intoxicated in a public place in the early
afternoon is not my idea of a good time.
I have heard of people maliciously contaminating discarded
food and even handouts, but mostly I have heard of this from
people with vivid imaginations who have had no experience
with the Dumpsters themselves. Just before the pizza shop
stopped discarding its garbage at night, jalapenos began
showing up on most of the thrown-out pizzas. If indeed this
was meant to discourage me, it was a wasted effort because
I am a native Texan.

For myself, I avoid game, poultry, pork, and egg-based
foods, whether I find them raw or cooked. I seldom have the
means to cook what I find, but when I do I avail myself of
plentiful supplies of beef, which is often in very good condition. I suppose fish becomes disagreeable before it becomes
dangerous. Lizbeth is happy to have any such thing that is
past its prime and, in fact, does not recognize fish as food
until it is quite strong.
Home leftovers, as opposed to surpluses from restaurants,
are very often bad. Evidently, especially among students,
there is a common type of personality that carefully wraps up
even the smallest leftover and shoves it into the back of the
refrigerator for six months or so before discarding it. Characteristic of this type are the reused jars and margarine tubs to
which the remains are committed. I avoid ethnic foods I am
unfamiliar with. If I do not know what it is supposed to look
like when it is good, I cannot be certain I will be able to tell
if it is bad.
No matter how careful I am I still get dysentery at least
once a month, oftener in warm weather. I do not want to
paint too romantic a picture. Dumpster diving has serious
drawbacks as a way of life.
I learned to scavenge gradually, on my own. Since then I
have initiated several companions into the trade. I have
learned that there is a predictable series of stages a person
goes through in learning to scavenge.
At first the new scavenger is filled with disgust and selfloathing. He is ashamed of being seen and may lurk around,
trying to duck behind things, or he may try to dive at night.
(In fact, most people instinctively look away from a scavenger. By skulking around, the novice calls attention to himself
and arouses suspicion. Diving at night is ineffective and needlessly messy.)
Every grain ofriceseems to be a maggot. Everything seems
to stink. He can wipe the egg yolk off the found can, but he
cannot erase from his mind the stigma of eating garbage.
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That stage passes with experience. The scavenger finds a
pair of running shoes that fit and look and smell brand-new.
He finds a pocket calculator in perfect working order. He
finds pristine ice cream, still frozen, more than he can eat or
keep. He begins to understand: People throw away perfectly
good stuff, a lot of perfectly good stuff.
At this stage, Dumpster shyness begins to dissipate. The
diver, after all, has the last laugh. He is finding all manner of
good things that are his for the taking. Those who disparage
his profession are the fools, not he.
He may begin to hang on to some perfectly good things
for which he has neither a use nor a market. Then he begins
to take note of the things that are not perfectly good but are
nearly so. He mates a Walkman with broken earphones and
one that is missing a battery cover. He picks up things that he
can repair.
At this stage he may become lost and never recover.
Dumpsters are full of things of some potential value to someone and also of things that never have much intrinsic value
but are interesting. All the Dumpster divers I have known
come to the point of trying to acquire everything they touch.
Why not take it, they reason, since it is all free? This is, of
course, hopeless. Most divers come to realize that they must
restrict themselves to items of relatively immediate utility.
But in some cases the diver simply cannot control himself. I
have met several of these pack-rat types. Their ideas of the
values of various pieces ofjunk verge on the psychotic. Every bit of glass may be a diamond, they think, and all that
glisters, gold.
I tend to gain Weight when I am scavenging. Partly this is
because I always find far more pizza and doughnuts than
water-packed tuna, nonfat yogurt, and fresh vegetables. Also
I have not developed much faith in the reliability of Dumpsters as a food source, although it has been proven to me
many times. I tend to eat as if I have no idea where my next
meal is coming from. But mostly I just hate to see food go to
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waste and so I eat much more than I should. Something like
this drives the obsession to collect junk.
As for collecting objects, I usually restrict myself to collecting one kind of small object at a time, such as pocket
calculators, sunglasses, or campaign buttons. To live on the
street I must anticipate my needs to a certain extent: I must
pick up and save warm bedding I find in August because it
will not be found in Dumpsters in November. As I have no
access to health care, I often hoard essential drugs, such as
antibiotics and antihistamines. (This course can be recommended only to those with some grounding in pharmacology. Antibiotics, for example, even when indicated are worse
than useless if taken in insufficient amounts.) But even if I
had a home with extensive storage space, 1 could not save
everything that might be valuable in some contingency.
I have proprietary feelings about my Dumpsters. As I have
mentioned, it is no accident that I scavenge from ones where
good finds are common. But my limited experience with
Dumpsters in other areas suggests to me that even in poorer
areas, Dumpsters, if attended with sufficient diligence, can be
made to yield a livelihood. The rich students discard perfectly good kiwifruit; poorer people discard perfectly good
appjes. Slacks and Polo shirts are found in the one place; jeans
and T-shirts in the other. The population of competitors
rather than the affluence of the dumpers most affects the
feasibility of survival by scavenging. The large number of
competitors is what puts me off the idea of trying to scavenge
in places like Los Angeles.
Curiously, I do not mind my direct competition, other
scavengers, so much as I hate the can scroungers.
People scrounge cans because they have to have a little
cash. I have tried scrounging cans with an able-bodied companion. Afoot a can scrounger simply cannot make more
than a few dollars a day. One can extract the necessities of life
from the Dumpsters directly with far less effort than would
be required to accumulate the equivalent value in cans. (These

120

Lar* Eigkner

*

observations may not hold in places with container redemption laws.)
Can scroungers, then, are people who must have small
amounts of cash. These are drug addicts and winos, mostly
the latter because the amounts of cash are so small. Spirits
and drugs do, like all other commodities, turn up in Dumpsters and the scavenger will from time to time have a half
bottle of a rather good wine with his dinner. But the wino
cannot survive on these occasional finds; he must have his
daily dose to stave off the DTs. All the cans he can carry will
buy about three bottles of Wild Irish Rose.
I do not begrudge them the cans, but can scroungers tend
to tear up the Dumpsters, mixing the contents and littering
the area. They become so specialized that they can see only
cans. They earn my contempt by passing up change, canned
goods, and readily hockable items.
There are precious few courtesies among scavengers. But
it is common practice to set aside surplus items: pairs of
shoes, clothing, canned goods, and such. A true scavenger
hates to see good stuff go to waste, and what he cannot use
he leaves in good condition in plain sight.
C?n scroungers lay waste to everything in their path and
will stir one of a pair of good shoes to the bottom of a
Dumpster, to be lost or ruined in the muck. Can scroungers
will even go through individual garbage cans, something I
have never seen a scavenger do.
Individual garbage cans are set out on the public easement
only on garbage days. On other days going through them
requires trespassing close to a dwelling. Going through individual garbage cans without scattering litter is almost impossible. Litter is likely to reduce the public's tolerance of
scavenging. Individual cans are simply not as productive as
Dumpsters; people in houses and duplexes do not move so
often and for some reason do not tend to discard as much
useful material. Moreover, the time required to go through
one garbage can that serves one household is not much less

than the time required to go through a Dumpster that contains the refuse of twenty apartments.
But my strongest reservation about going through individual garbage cans is that this seems to me a very personal
kind of invasion to which I would object if I were a householder. Although many things in Dumpsters are obviously
meant never to come to light, a Dumpster is somehow less
personal.
I avoid trying to draw conclusions about the people who
dump in the Dumpsters I frequent. I think it would be unethical to do so, although I know many people will find the
idea of scavenger ethics too funny for words.
Dumpsters contain bank statements, correspondence, and
other documents, just as anyone might expect. But there are
also less obvious sources of information. Pill bottles, for example. The labels bear the name of the patient, the name of
the doctor, and the name of the drug. AIDS drugs and antipsychotic medicines, to name but two groups, are specific
and are seldom prescribed for any other disorders. The plastic compacts for birth-control pills usually have complete
label information.
Despite all of this sensitive information, I have had only
one apartment resident object to my going through the
Dumpster. In that case it turned out the resident was a university athlete who was taking bets and who was afraid I
would turn up his wager slips.
Occasionally a find tells a story. I once found a small paper
bag containing some unused condoms, several partial tubes
of flavored sexual lubricants, a partially used compact of
birth-control pills, and the torn pieces of a picture of a young
man. Clearly she was through with him and planning to give
up sex altogether.
Dumpster things are often sad—abandoned teddy bears,
shredded wedding books, despaired-of sales kits. I find many
pets lying in state in Dumpsters. Although I hope to get off
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the streets so that Lizbeth can have a long and comfortable
old age, I know this hope is not very realistic. So I suppose
when her time comes she too will go into a Dumpster. I will
have no better place for her. And after all, it is fitting, since
for most of her life her livelihood has come from the Dumpster. When she finds something I think is safe that has been
spilled from a Dumpster, I let her have it. She already knows
the route around the best ones. I like to think that if she
survives me she will have a chance of evading the dog catcher
and of finding her sustenance on the route.
Silly vanities also come to rest in the Dumpsters. I am a
rather accomplished needle worker.. I get a lot of material
from the Dumpsters. Evidently sorority girls, hoping to impress someone, perhaps themselves, with their mastery of a
womanly art, buy a lot of cmbroider-by-number kits, work
a few stitches horribly, and eventually discard the whole
mess. I pull out their stitches, turn the canvas over, and work
an original design. Do not think I refrain from chuckling as
I make gifts from these kits.
I find diaries and journals. I have often thought of compiling a book of literary found objects. And perhaps I will
one day. But what I find is hopelessly commonplace and bad
without being, even unconsciously, camp. College students
also discard their papers. I am horrified to discover the kind
of paper that now merits an A in an undergraduate course. I
am grateful, however, for the number of good books and
magazines the students throw out.
In the area I know best I have never discovered vermin in
the Dumpsters, but there are two kinds of kitty surprise. One
is alley cats whom I meet as they leap, claws first, out of
Dumpsters. This is especially thrilling when 1 have Lizbeth in
tow. The other kind of kitty surprise is a plastic garbage bag
filled with some ponderous, amorphous mass. This always
proves to be used cat litter.
City bees harvest doughnut glaze and this makes the
Dumpster at the doughnut shop more interesting. My faith
in the instinctive wisdom of animals is ilways shaken when-
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ever I see Lizbeth attempt to catch a bee in her mouth, which
she does whenever bees are present. Evidently some birds
find Dumpsters profitable, for birdie surprise is almost as
common as kitty surprise of thefirstkind. In hunting season
all kinds of small game turn up in Dumpsters, some of it,
sadly, not entirely dead. Curiously, summer and winter,
maggots are uncommon.
The worst of the living and near-living hazards of the
Dumpsters are thefireants. The food they claim is not much
of a loss, but they are vicious and aggressive. It is very easy
to brush against some surface of the Dumpster and pick up
half a dozen or more fire ants, usually in some sensitive area
such as the underarm. One advantage of bringing Lizbeth
along as I make Dumpster rounds is that, for obvious reasons, she is very alert to ground-based fire ants. When Lizbeth recognizes a fire-ant infestation around our feet, she
does the Dance of the Zillion Fire Ants. I have learned not to
ignore this warning from Lizbeth, whether I perceive the tiny
ants or not, but to remove ourselves at Lizbeth's first pas de
bouree. All the more so because the ants are the worst in the
summer months when I wearflip-flopsif I have them. (Perhaps someone will misunderstand this. Lizbeth does the
Dance of the Zillion Fire Ants when she recognizes more fire
ants than she cares to eat, not when she is being bitten. Since
I have learned to react promptly, she does not get bitten at
all. It is the isolated patrol of fire ants that falls in Lizbeth's
range that deserves pity. She finds them quite tasty.)
By far the best way to go through a Dumpster is to lower
yourself into it. Most of the good stuff tends to settle at the
bottom because it is usually weightier than the rubbish. My
more athletic companions have often demonstrated to me
that they can extract much good material from a Dumpster I
have already been over.
To those psychologically or physically unprepared to enter
a Dumpster, I recommend a stout stick, preferably with some
barb or hook at one end. The hook can be used to grab plastic
garbage bags. When I find canned goods or. other objects

loose at the bottom of a Dumpster, I lower a bag into it, roll
the desired object into the bag, and then hoist the bag out—a
procedure more easily described than executed. Much
Dumpster diving is a matter of experience for which nothing
will do except practice.
Dumpster diving is outdoor work, often surprisingly
pleasant. It is not entirely predictable; things of interest turn
up every day and some days there are finds of great value. I
am always very pleased when I can turn up exactly the thing
I most wanted to find. Yet in spite of the element of chance,
scavenging more than most other pursuits tends to yield returns in some proportion to the effort and intelligence
brought to bear. It is very sweet to turn up a few dollars in
change from a Dumpster that has just been gone over by a
wino.
The land is now covered with cities. The cities are full of
Dumpsters. If a member of the canine race is ever able to
know what it is doing, then Lizbeth knows that when we go
around to the Dumpsters, we are hunting. I think of scavenging as a modern form of self-reliance. In any event, after
having survived nearly ten years of government service,
where everything is geared to the lowest common denominator, I find it refreshing to have work that rewards initiative
and effort. Certainly I would be happy to have a sinecure
again, but I am no longer heartbroken that I left one.
I find from the experience of scavenging two rather deep
lessons. The first is to take what you can use and let the rest
go by. I have come to think that there is no value in the
abstract. A thing I cannot use or make useful, perhaps by
trading, has no value however rare or fine it may be. I mean
useful in a broad sense—some art I would find useful and
some otherwise.
I was shocked to realize that some things are not worth
acquiring, but now I think it is so. Some material things are
white elephants that eat up the possessor's substance. The
second lesson is the transience of material being. This has not
quite converted me to a dualist, but it has made some head-

way in that direction. I do not suppose that ideas are immortal, but certainly mental things are longer lived than other
material things.
Once I was the sort of person who invests objects with
sentimental value. Now I no longer have those objects, but I
have the sentiments yet.
Many times in our travels I have lost everything but the
clothes I was wearing and Lizbeth. The things I find in
Dumpsters, the love letters and rag dolls of so many lives,
remind me of this lesson. Now I hardly pick up a thing
without envisioning the time I will cast it aside. This I think
is a healthy state of mind. Almost everything I have now has
already been cast out at least once, proving that what I own
is valueless to someone.
Anyway, Ifindmy desire to grab for the gaudy bauble has
been largely sated. I think this is an attitude I share with the
very wealthy—we both know there is plenty more where
what we have came from. Between us are the rat-race millions who nightly scavenge the cable channels looking for
they know not what.
I am sorry for them.
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IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
THE STATE OF UTAH,
Findings of Fact and Conclusions of Law
Plaintiff,
v.

Case No. 941900422FS

Jeffery D. Almy,

Hon. Leslie A. Lewis

Defendant.
This matter was set for hearing on the Defendant's Motion to Suppress on May 3,
1994 in front of the honorable Leslie A Lewis , District Court Judge. The state was
represented by Richard G. Hamp , Deputy County Attorney. The defendant Jeffery D.
Almy was present and represented by his attorney Roger K. Scowcroft. Testimony was
taken and argument was presented to the Court by the State and the defendant. The Court
being fully advised hereby finds the following:
Findings of Fact
1. On December 14,1993, deputy Latham observed the defendant standing in a
garbage dumpster located in an alley way behind the Savers Store located at 4154 South
Redwood road. It was 11:35 P.M. and it was dark.
2. The area was posted above the dumpster with "no trespassing" and "no
scavenging" signs.

3. The deputy approached the defendant and asked him what he was doing. The
defendant indicated that he was "rooting" through the dumpster. The deputy asked the
defendant for identification. The defendant provided the deputy with a Utah Drivers
license with the defendant's name and picture on it.
4. The deputy ran a warrants check on the defendant which came back in a few
minutes with an outstanding warrant for the defendant's arrest for shoplifting. The deputy
arrested the defendant on the outstanding warrant and transported him to jail.
5. The defendant was searched at the jail and two packages of Methamphetamine
were recovered from the defendant's person.
Conclusions of Law
From the foregoing findings of fact the Court hereby concludes:
1. The testimony of deputy Latham was credible.
2. The deputies actions resulted in a detention of the defendant.
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3. The detention was justified because the deputy'observed the defendant
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committing a trespass violation .
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4. The detention of the defendant by deputy Latham was reasonable, and the—
deputies~run54figa>f a warrants check on the defendant dia not significantly extena the
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period of detention beyond that which was reasonably necessary to effect the arrest of the
\

Pendant or the issuance of a citation.
Dated this
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day of
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1994.

LESLIE A. LEWIS
Approved as to Form

ROGER K. SCOWCROFT
Attorney for the Defendant
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